
858 

12 CFR Ch. I (1–1–16 Edition) § 108.10 

§ 108.10 Burden of persuasion. 
The petitioner has the burden of 

showing, by a preponderance of the evi-
dence, that his or her continued service 
to or participation in the conduct of 
the affairs of the association does not, 
or is not likely to, pose a threat to the 
interests of the association’s depositors 
or threaten to impair public confidence 
in the association. 

§ 108.11 Relevant considerations. 
(a) In determining whether the peti-

tioner has shown that his or her con-
tinued service to or participation in 
the conduct of the affairs of the asso-
ciation would not, or is not likely to, 
pose a threat to the interests of the as-
sociation’s depositors or threaten to 
impair public confidence in the asso-
ciation, in order to decide whether the 
Notice or Order should be continued, 
terminated, or otherwise modified, the 
OCC will consider: 

(1) The nature and extent of the peti-
tioner’s participation in the affairs of 
the association; 

(2) The nature of the offense with 
which the petitioner has been charged; 

(3) The extent of the publicity ac-
corded the indictment and trial; and 

(4) Such other relevant factors as 
may be entered on the record. 

(b) When considering a request for 
the termination or modification of a 
Notice, the OCC will not consider the 
ultimate guilt or innocence of the peti-
tioner with respect to the criminal 
charge that is outstanding. 

(c) When considering a request for 
the termination or modification of an 
Order which has been issued following 
a final judgment of conviction against 
a subject individual, the OCC will not 
collaterally review such final judgment 
of conviction. 

§ 108.12 Proposed findings and conclu-
sions and recommended decision. 

(a) Within 30 days after completion of 
oral argument or the submission of 
written argument where oral argument 
has been waived, the presiding officer 
shall file with and certify to the OCC 
for decision the entire record of the 
hearing, which shall include a rec-
ommended decision, the Notice or 
Order, and all other documents filed in 
connection with the hearing. 

(b) The recommended decision shall 
contain: 

(1) A statement of the issue(s) pre-
sented, 

(2) A statement of findings and con-
clusions, and the reasons or basis 
therefor, on all material issues of fact, 
law, or discretion presented on the 
record, and 

(3) An appropriate recommendation 
as to whether the suspension, removal, 
or prohibition should be continued, 
modified, or terminated. 

§ 108.13 Decision of the OCC. 
(a) Within 30 days after the rec-

ommended decision has been certified 
to the OCC, the OCC shall issue a final 
decision. 

(b) The OCC’s final decision shall 
contain a statement of the basis there-
for. The OCC may satisfy this require-
ment where it adopts the recommended 
decision of the presiding officer upon 
finding that the recommended decision 
satisfies the requirements of § 109.38 of 
this chapter. 

(c) The OCC shall serve upon the peti-
tioner and the representative of the 
Enforcement and Compliance Division 
a copy of the OCC’s final decision and 
the related recommended decision. 

§ 108.14 Miscellaneous. 
The provisions of §§ 109.10, 109.11, and 

109.12 of this chapter shall apply to pro-
ceedings under this part. 

PART 109—RULES OF PRACTICE 
AND PROCEDURE IN ADJUDICA-
TORY PROCEEDINGS 

Subpart A—Uniform Rules of Practice and 
Procedure 

Sec. 
109.1 Scope. 
109.2 Rules of construction. 
109.3 Definitions. 
109.4 Authority of the Comptroller. 
109.5 Authority of the administrative law 

judge. 
109.6 Appearance and practice in adjudica-

tory proceedings. 
109.7 Good faith certification. 
109.8 Conflicts of interest. 
109.9 Ex parte communications. 
109.10 Filing of papers. 
109.11 Service of papers. 
109.12 Construction of time limits. 
109.13 Change of time limits. 
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